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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 142 of 2015(D) 

  

      1.  SorifaKhatun, 

 W/O Late Fareque Islam @ Faruk Islam. 

 

      2. AminaKhatun, 

 Wife of Ahmed Ali. 

 

 Both are resident of 

 BhojkhowaChapari, 

 P.O.& P.S. Tezpur. 

 Dist. Sonitpur, Assam………..Claimants. 

  -Versus- 

     1. Md. IkramHussain, 
 C/O  Md. Lalmiya, 
 R/O of vill.Gotlong, 
 P.O. Kaliabhomora, 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam, 

(Owner of the vehicle No.AS-01CC/4944 (truck). 
  
     2.  Md. Noor Hussain, 
 S/O Safaruddin, 
 R/O Vill.Dingrati, 
 P.O.&  P.S. Laharighat, 
 Dist. Marigaon, Assam, 

(Driver of the vehicle No.AS-01CC/4944 (truck). 
  
     3.  The New India Assurance Co. Ltd. 
 Divisional Office , Tezpur, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Assam. 

(Insurer of the vehicle No.AS-01CC/4944 (truck). 
……………Opposite parties. 
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ADVOCATES APPEARED 

For the claimant   :- P. Hazarika, Advocate. 

For the O.P. No.1  :- D. Bora, Advocate. 

For the O.P. No. 2  :- Ex-parte.  

For the O.P. NO. 3   :- P. Sarmah, Advocate. 

 

Date of Argument   :-17-10-2019. 

Date of Judgment   :- 19-10-2019. 

 

J U D G M E N T 

This is an application u/s 166 of M.V. Act, 1988, filed by the claimants 

Sarifa Khatun and her mother-in-law Amina Khatun praying for grant of 

compensation on account of death of their husband/son, Fareque Islam @ Faruk 

Islam,in a motor vehicle accident. 

1.       The brief fact of the case is that on29-11-2015 Faruk Islam was 

proceeding from Tipi towards Bordongaa in a vehicle bearing No.AS-

01CC/4944(truck) and in the said vehicle he was serving as a permanent 

Additional driver-cum-handyman. During their travel, the driver drove the vehicle 

bearing No.AS-01CC/4944(truck) in a rash and negligent manner and at about 6-

30 p.m. while they reached near Chorten Gompa, Bhalukpong the driver of the 

said vehicle lost control over the vehicle and capsized on the roadside. As a result 

of the accident, Faruk Islam sustained grievous injuries on his person. He was 

immediately taken to Bhalukpong CHC where he was declared brought dead. 

Accordingly, post mortem examination was conducted at Bhalukpong CHC. 

2. After the accident, one case was registered vide Bhalukpong P.S. case 

No. 28/15 u/s- 279/304(A)/427 IPC. At the relevant time of accident, the 

offending vehicle was duly insured with New India Assurance Co. Ltd.  

3. Against the claim petition, O.P. No.1 i.e. owner of the vehicle bearing No. 

AS-01CC/4944(truck) has submitted written statement and it is admitted that he 

is the registered owner of the vehicle bearing No.AS-01CC/4944(truck) and the 

O.P. No. 2 was driving the vehicle at the relevant time of accident. But it is 

denied that the O.P. NO. 2 was driving the vehicle in a rash and negligent 

manner for which the accident took place. It is stated that the O.P. No. 2 was 
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driving the vehicle with due care and caution and in proper speed but when the 

accident happened the deceased jumped from the vehicle and got injured and 

later on he died. The death was caused due to his own negligence. It is further 

stated that the alleged offending vehicle bearing No.AS-01CC/4944(truck) was 

duly insured with New India Assurance Co. Ltd. at the relevant time of accident.  

Hence, if any liability arises that will be borne by the insurer of the said vehicle 

and prayed to exonerate O.P. No. 1 from the liability of paying any compensation 

to the claimant.   

4.  O.P. No. 3 New India Assurance Co. Ltd. i.e. insurer of the vehicle 

bearing No.AS-01CC/4944(truck) has submitted written statementwherein it is 

stated that the deceased was not an Additional driver-cum-handyman of the 

vehicle. Handyman cannot be a driver until and unless a driving license be not 

obtained from the competent authority. However, if the person died in the said 

alleged accident he must be a gratuitous passenger who travelled in the vehicle 

without paying fare. It is also submitted that the amount claimed by the claimant 

is to excessive and exorbitant and the claimant is not entitled to get any 

compensation and prayed to dismiss the claim petition with cost.  

5. Though notice was served to O.P. No.2 but O.P. No. 2 did not turn up 

during trial. Hence, case was proceeded ex-parte against O.P. No. 2.  

6. On the pleadings aforesaid the following issues were framed- 

I. Whether the accident took place on 29-11-2015 at about 6-30 p.m. due 

to rash and negligent driving by the driver of the offending vehicle bearing 

no.AS-01CC/4944(truck)and whether the victim Fareque Islam @ Faruk Islam 

died due to the alleged accident? 

II. Whether the claimant is/are entitled for any compensation as prayed 

for and if so, from whom and to what extent? 

7. I have heard the argument advanced by the Learned Counsel of both 

sides. I have also perused the documents available in the record. 
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Issue No. 1 

8. One of the claimants Sarifa Khatun @ SarufaKhatun, wife of the deceased 

Faruk Islam, was examined in the case as CW-1 who deposed in her evidence 

that she has filed this claim case along with her mother-in-law Amina Khatun 

claiming compensation of Rs. 18,00,000/- ( Rupees eighteen lakhs)  for the 

death of her husband Faruk Islam arising out of a road traffic accident which 

occurred on 29-11-2015 due to rash and negligent driving by the driver of the 

offending vehicle bearing No.AS-01CC/4944(truck). 

9. CW-1 has exhibited the following documents – 

 Ext. 1 accident information report (Form 54). 

Ext. 2 post mortem report. 

Ext. 3 to 7 are death certificate/voter card/D/L/school certificates etc.  

10. In her cross-examination CW-1 has replied thather husband was working 

as a handyman of a truck. On the date of accident her husband was on the way 

to Arunachal from Tezpur. She had not seen the truck wherein her husband was 

engaged  as handyman. She had not seen the accident. She did not know for 

whose fault the accident occurred.  

11. CW-2 is Amina Khatun, mother of the deceased has also reiterated the 

same thing whatever stated by CW-1 in her evidence. She was also not present 

when the accident took place.  

12. In her cross-examination CW-2 has replied that she is deposing in the 

case on account of death of her son Faruk Islam. She had not seen the accident. 

She did not know for whose fault the accident occurred.  

13. CW-3 is Ainul Haque who deposed in his evidence that on 29-11-2015 at 

about 6-30 P.M. he was proceeding towards Bhalukpong on foot through the left 

side of the road and while he reached near Chorten Gompa a goods carrier truck 

bearing No.AS-01CC/4944(truck) after crossing him with high speed which was 

coming from the side of Tipi towards Bhalukpong being driven by its driver in a 

rash and negligent manner met with an accident and capsized on the roadside 
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near Chorten Gompa. Having seen the accident he rushed to the place of 

occurrence and found that the driver and handyman of the said vehicle sustained 

grievous injuries. The injured were immediately taken to Bhalukpong CHC and 

later on he came to know that the handyman of the vehicle Faruk Islam died in 

the hospital.  

14. In his cross-examination CW-3 has replied that he used to stay at 

Bhalukpong and work under a contractor as an electrician. He did not pass out 

any course of electrician. He knew the deceased since long as he was his 

adjacent neighbour at BhojkhowaChapari. 

15. Ext. 1 is the accident information report which reveals that an accident 

occurred on 29-11-2015 at about 18-00 hrs. near Chorten Gompa and Faruk 

Islam died due to the said accident. The vehicle bearing No.AS-01CC/4944(truck) 

was shown to be the offending vehicle. As per Ext. 1 one case was registered 

vide Bhalukpong P.S. case No. 28/15 u/s- 279/304(A)/427 IPC. But the claimant 

has not furnished any document like Ejahar, seizurelist of seizing the vehicle or 

MVI report of the vehicle or the charge sheet, if the investigation of the case has 

been completed. It is true that the case under M.V. Act the claimant is not 

required to prove the case beyond all reasonable doubt. But to prove under 

preponderance of probability, the claimant has to submit some documents to 

come to the conclusion that one accident occurred involving a vehicle.  

16. It is noticed that Opposite party including insurance company did not 

agitate the matter that no any accident took place as stated by the claimant in 

her claim petition as well as in her evidence on affidavit involving the vehicle 

bearing No.AS-01CC/4944(truck). The insurance company has only stated that 

the vehicle had no route permit on the date of accident. There was no any 

dispute regarding involvement of the alleged offending vehicle bearing No. AS-

01CC/4944 in the alleged accident. As such the claimant is entitled for 

compensation.  

17.  It has to be borne in mind that Motor Vehicles Act does not stipulate 

holding a trial for petition preferred under section 166 of the Act. 

Under Section 168 of the Act, a Claims Tribunal holds an inquiry to determine 

https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/41160316/
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compensation which must appear to it to be just. Strict rules of evidence are 

not applicable in an inquiry conducted by the Claims Tribunal as was held 

in State of Mysore v. S.S. Makapur, 1993 (2) SCR 943 by Hon'ble 

Apex Court. 

18.  In Bimla Devi and ors. v. Himachal Road Transport 

Corporation and Ors (2009) 13 SC 530, Hon'ble Supreme Court held that 

Claims Tribunals should not insist on strict proof of an accident caused by a 

particular vehicle in a particular manner and that taking holistic view of the 

matter, evidence should be examined on the touch stone of preponderance of 

probability and not beyond reasonable doubt. 

19. The Judgment of Bimla Devi (supra) was relied on by Hon'ble Supreme 

Court in its latest judgments in Parmeswari v. Amir Chand, (2011) 11 

SCC 635 and KusumLata v. Satbir (2011) 3 SCC 646. 

20.  In N.K. V. Brothers (P) Ltd Vs M. KarumalAmmal, AIR 1980 

SC 1354 Hon'ble Apex Court observed : 

" Road accidents are one of the top killers in our country, specially, 

when truck and bus driver operate nocturnally. This proverbial recklessness 

often persuades the courts, as has been observed by us earlier in other 

cases, to draw an initial presumption in several cases based on the doctrine 

of res ipsaloquitar. Accidents Tribunals must take special care to see that 

innocent victims do not suffer and drivers and owners do not escape liability 

merely because of some doubt here and some obscurity there. Save in plain 

cases, culpability must be inferred from the circumstances where it is fairly 

reasonable. The court should not succumb to niceties, technicalities and 

mystic maybes". 

21. Therefore, in view of the evidence of CW-3 as well as aforesaid Legal 

proposition, it can be said that  deceased Fareque Islam @ Faruk Islam 

sustained fatal injuries in the alleged accident due to rash and negligent 

https://indiankanoon.org/doc/1935036/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/7945/
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driving by the driver of the offending vehicle bearing No.AS-01CC/4944(truck). 

Hence, issue No. 1 is decided in favour of the claimant. 

Issue No. 2 

22. Learned counsel for the insurance company has argued that the 

insurance company cannot be held liable if the said vehicle was sold or 

transferred by the insured before the date of accident or was being plied without 

valid permit.  

23. On the other hand, learned counsel for the O.P. No. 1 has submitted that 

though there was no route permit on the date of accident but the vehicle was 

duly insured at the relevant time of accident. Hence, insurance company is liable 

to pay compensation.  

24. Learned counsel for the claimant has contended that as the offending 

vehicle did not have a valid route permit on the date on which the accident 

hadtaken place, the Tribunal may pass order for payment of compensation by 

the insurance company with a liberty to recover the same from the owner.  

25. In support of his submission learned counsel has placed reliance on a 

case law-MAC Appeal 201/2014[( Gauhati High Court) ( Mrs. Deba Lata Devi & 

others Vs- Sri Kandru Orang & others)]. 

26.  In the said judgment it was held that insurer to make payment of the 

amount of compensation to the claimants/appellants and liberty is, however, 

given to the Insurance Company to take appropriate steps for obtaining security 

against the said amount in terms of the observations made by the Apex Court in 

the case of National Insurance Co. Ltd. Vs. Challa Upendra Rao& others reported 

in 2004 (8) SCC 517 by moving appropriate application before the Executing 

Court. 

27. Opposite party has examined one witness. 

28. DW-1 is Ikram Hussain who deposed in his evidence that he is the owner 

the vehicle bearing No.AS-01CC/4944(truck). At the time of accident on 29-11-

2015 the vehicle was duly insured with New India Assurance Co. Ltd. covering 
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the period from 26-08-2015 to 25-08-2016. The accident took place in front of 

Bhalukpong gate. 

29. In his cross-examination DW-1 has replied that though the truck was 

purchased by him in second hand but there was no sale agreement between him 

and the seller. The earlier insured of the vehicle was DikuMoniChoudhury 

covering the validity period of the accidental vehicle. At the time of accident the 

alleged offending vehicle bearing No.AS-01CC/4944 was not transferred in his 

name as insured of the vehicle. The place of accident is situated under 

Bhalukpong P.S. in the State of Arunachal Pradesh. In route permit of the vehicle 

it is clearly written that the vehicle is allowed to ply all motorable roads of 

Assam. 

30. From the evidence of DW-1, it is clear that the accident took place at 

Bhalukpong Gate under Bhalukpong P.S. in the  State of Arunachal Pradesh. The 

route permit is available in the record ( not exhibited) from which it reveals that 

the vehicle is allowed to ply all motorable roads of Assam. As the accident took 

place under Bhalukpong P.S. in the State of Arunachal Pradesh, it is nodoubt that 

there was violation of law pertaining to M.V. Act. 

31. The Hon’ble Supreme Court in the case of(National Insurance 

Company Vs. Challa Bharathamma) reported in [2005 (1) T.A.C. 4 

(S.C)] which is being reproduced hereunder- 

" High Court was of the view that since there was no permit, the 

question of violation of any condition thereof does not arise. The view 

is clearly fallacious. A person without permit to ply a vehicle cannot 

be placed at a better pedestal vis-a-vis one who has a permit, but has 

violated any condition thereof. Plying of a vehicle without a permit is 

an infraction. Therefore, in terms of Section 149(2) defence is 

available to the insurer on that aspect. The acceptability of the stand is 

a matter of adjudication. The question of policy being operative had 

no relevance for the issue regarding liability of insurer. High Court 

was, therefore, not justified in holding the insurer liable.” 

https://indiankanoon.org/doc/152999974/
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32. Therefore, in view of the law laid down by the Apex Court I am 

of the opinion that the owner is liable to pay compensation to the 

claimant.  

33. Regarding recovery right, I am being guided by the judgment of 

our home High Court in MAC Appeal No. 242/2010 which is being 

reproduced as under- 

 “ It is seen that in the said case, the insurances policy   of the 

owner of the vehicle covered six occupants of the vehicle in questions 

including the driver, the liability of the insurer was held to be confined 

to six persons only, notwithstanding larger number of persons carried 

in the vehicle. But it was held that there cannot be pick and choose 

method to identify five passengers, the Hon’ble Supreme Court had 

ordered the insurer to deposit compensation for all victims and then to 

recover the excess amount from the owner. In light of above, for the 

said limited purpose, the excess passengers were treated as third 

parties in the case of United India Insurance Co. Ltd. Vs. K.M. 

Poonam&Ors (Supra) . However, in the light of the language used by 

the Hon’ble  Supreme Court of India in the case of National Insurance 

Co. Ltd. Vs. Varvathneni (Supra) while referring the matter  to be 

placed before a larger Bench, it is apparent that such orders for pay 

and recovery are being passed in some cases by the Hon’ble Supreme 

Court by invoking powers under Article 142 of the Constitution of 

India. This Court is of the view that such powers is reserved to the 

Hon’ble Supreme Court to order the insurer to make payment and then 

to recover and such orders ought not to be passed by this court in 

exercise of appellate powers under section 173 of the Motor Vehicles 

Act. 1988. Hence,  the prayer made by the learned counsel for the 

respondent No.1/claimant to uphold/maintain the judgment and award 

and  to direct the appellant to deposit the compensation as awarded by 

the learned  trial court  and then to recover the same from the owner is 

refused.” 

34. In view of the aforesaid legal proposition, I am of the opinion 

that this Tribunal has nosuch power to pass the order directing the 
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Insurance Company to pay the awarded amount first and to recover 

the same from the owner.  

35. According to the claimants the deceased Fareque Islam @ Faruk Islam 

was an Additional driver cum handyman of the vehicle bearing AS-

01CC/4944(truck) and his monthly income was Rs. 8,500/-.The  Owner of the 

vehicle  is shown as Ikram Hussain. DW-1 while deposing before the court clearly 

stated that the deceased was not an additional driver in his vehicle. But the 

deceased was a Handyman of his vehicle who was employed prior to 7/8 months 

of the accident. He has paid Rs. 6,000/- per month to the deceased.  

36. It appears from the evidence of DW-1 that though he purchased the 

vehicle from the earlier insured Diku Moni Choudhury but there was no sale 

agreement between him and the seller. The earlier policy shows that Diku Moni 

Choudhury was insured of the vehicle covering the period from 26-08-2015 to 

25-08-2016. It is also admitted by DW-1 that at the time of accident the alleged 

offending vehicle bearing No.AS-01CC/4944(truck) was not transferred in his 

name on the date of accident. No document has been furnished by DW-1 that 

the vehicle was in his possession on the date of accident and it was running 

between Assam and Arunachal Pradesh and the deceased Fareque Islam was 

employed as a Handyman in the said vehicle.  

37. Under such circumstances, it can be said that the claimant has failed to 

prove the occupation and income of her deceased husband. However, notional 

income of Rs. 5,000/-be considered as monthly income of the deceased.  

38. Regarding age of the deceased,the claimant has submitted 3 documents 

to prove the age of her husband.  As perExt. 4 Voter I.D. Card the deceased was 

22 years of age in the year 2013. The accident took place in the year 2015. It  

transpires that the deceased was 24 years of age when the accident took place. 

Ext. 5 is the D/L of the deceased which shows the Date of Birth is 21-08-1988. It 

transpires that on the date of accident the age of the deceased was 27 years. 

Ext. 6 is school certificate wherein the Date of Birth of the deceased is shown as 

02-07-1991. It reveals that the documents regarding the age of the deceased are 

not tallied with each other. As the claimant stated in the claim petition the age of 
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her husband was 27 years at the time of accident which reflected in the D/L of 

the deceased can be taken into consideration in this case.  

39. As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the 

multiplier would be 17.  

40.    Dealing with the issue of deduction towards personal and living expenses 

of the deceased, I would like to resort the mandate taken in Syed Basir Ahmed 

and others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has 

been held that – 

41. “On the question of deduction on account of personal expenses by the 

deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

42. In the instant case, the deceased left behind his wife, one minor daughter 

and mother.  Therefore, 1/3rd of his income is to be deducted with a presumption 

that had the deceased been alive, he could have spent 1/3rd for his personal and 

living expenses.  

43. As per SLP (Civil) No. 25590 of 2014( National Insurance Co. Ltd. Vs- 

Pranay Shethi &Ors.) the Hon’ble Supreme Court has fixed  compensation in case 

of death reasonable figures on  conventional heads namely- Loss of consortium, 

Loss of estate  and   Funeral expenses should be Rs. 40,000/-,Rs. 15,000/-and 

Rs. 15,000/- respectively.  

44. So, in view of the aforesaid discussion, in the instant case, the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 5,000/-X 12      = Rs.60,000/- 
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B) After  deducting 1/3rd of the annual income of the deceased , amount 

comes to       =Rs. 40,000/- 

C) After multiplied with multiplier, amount comes to  

Rs.40,000/- X 17                                        =Rs.6,80,000/- 

D) Funeral expenses      =Rs.  15,000/- 

E) Loss of estate      =Rs.  15,000/- 

F) Loss of consortium      =Rs.  40,000/- 

  TOTAL    = Rs.7,50,000/-( Rupees 

seven lakhs fifty thousand) only.  

45. Hence, issue No. 2 is decided accordingly.  

   O R D E  R 
 
   In the result, the claim petition is allowed, awarding Rs. 7,50,000/-( 

Rupees seven lakhs fifty thousand) only with interest thereon @ 6 % per 

annum from the date of filing evidence on affidavit  of the case   i.e. on 30-05-

2019 till full and final realization. The O.P. No. 1 i.e. owner of the vehicle bearing 

No. AS-01CC/4944(truck) Md. Ikram Hussain is directed to make payment of the 

aforesaid amount within a period of 30 (thirty) days from the date of receipt of 

order by way of account payee cheque in the name of the claimant No. 1 Sorifa 

Khatun( wife of the deceased)  Rs. 6,50,000/- ( Rupees six lakhs fifty thousand) 

and Claimant No. 2 Amina Khatun (mother of the deceased) Rs. 1,00,000/- ( 

Rupees one lakh)  through this Tribunal.   

 

Given under my hand and seal on this 19th day of October, 2019. 

 

 

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 

 
 
 
 
 
 
 
 



Page 13 of 13 
 

 
 
 
A N N E X U R E 

 
1.Witness of the Claimant: 

 
(i) Sarifa Khatun 
(ii) Amina Khatun. 
(iii) Ainul Haque. 

 
2. Witness of the Defence: 
 
 (i) Ikram Hussain. 

 
3. Claimant’s Exhibits: 
 

 Ext. 1 accident information report (Form 54). 

Ext. 2 post mortem report. 

Ext. 3 to 7 are death certificate/voter card/D/L/school certificates etc.    

4.Exhibits of the defence. 
 
 Ext.A Insurance Policy.  
 

(M. Nandi.) 
         Member 
       MACT, Sonitpur, Tezpur. 
 
 

 

 


